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RESTRAINING MALICIOUS PUBLICATION 
INJURIOUS TO BUSINESS. 





In 82 Cent. L. J. 414, this journal con- 
sidered the question of “Injunction Against 
Libel and Slander as Injurious to Life, Lib- 
erty and Pursuit of Happiness,” and the 
view there taken by us was that the con- 
stitutional right to a jury trial, in libel or 
slander, in no way militated against the 
right to enjoin a wrong of this kind. Neither 
does it seem to us that constitutional pro- 
visions that the right of free speech shall 
not be enjoined but one is responsible only 
for license in its use, affects tiis question. 
See also 80 Cent. L. J. 88: “Injunction 
Against Libel as Injurious to Property 
Rights.” 

In Willis v. O’Connell, 231 Fed. 1004, 
Clayton, D. J., holds, as by the great major- 
ity of cases in lower Federal courts, that 
equity will not restrain by injunction the 
publication in the press of a libel, even 
though its effect will be to injure one in 
his reputation, property or business. 

The learned judge goes into quite an 
extended discussion of the principle that 
equity will not enjoin the publication of 
libel because everyone has the right of free 
speech, and a free press is a constitutional 
right. But all of these rights are condi- 
tioned upon responsibility for the abuse of 
the right. Even when constitutions say that 
“no law rightfully can be passed to restrain 
or abridge the freedom of speech or the 
freedom-of the press,” it is nowhere assert- 
ed that a law making one responsible for 
abuse would be excluded thereby. 

Therefore, liability for abuse is no argu- 
ment to claim lack of freedom in speech or 
by the press. But, if there may be liability 
post hoc, why may a court of equity refuse 
to consider anticipatory damage from the 
publication of a libel? In some kinds of 
cases equity has intervened by injunction, 
as the opinion by the learned judge shows. 





Thus in Advance Platt & Co. v. National 
Harrow Co., 121 Fed. 827, 58 C. C. A. 163, 
a patent case, statements were made intend- 
ed to coerce one and injure his business. 
The judge endeavors to distinguish this as 
being unfair competition. But there was 
injunction and all defendant had done was 
to publish a libel. ‘The same may be said 
about Farquhar v. Harrow Co., 102 Fed. 
714, 42 C. C. A. 600, 49 L. R. A. 755, 


Then the judge cites a boycott case where 
the injunction was against one who was 
sending out circulars, among other things 
to induce the customers of a business from 
trading with it. Beck v. Union, 118 Mich. 
497, 77 N. W. 13, 42 L. R. A. 407, 74 Am. 
St. Rep. 421. 


Then he cites a case where one mer- 
chant, acting by himself, was enjoined from 
maintaining a placard in his window re- 
flecting on the business of his next-door 
neighbor. Gilly v. Hirsch, 122 La. 966, 48 
So. 422, 20 L. R. A. (N. S.) 972. 


The learned judge does not deny the cor- 
rectness in ruling of these cases but he says: 
“I think it not unfair to say that the cases 
cited and relied upon by plaintiff, as a gen- 
eral proposition, may be divided into three 
classes: (1) Where patent rights were in- 
fringed ; (2) where unlawful violence was 
threatened and imminent; and (3) where 
unfair and illegal methods were resorted to 
by competitors in trade.” 


But if these kinds of cases are without 
the operation of the constitutional provi- 
sions or without the rule that equity will 
not enjoin a libel, why should others not 
be? 

The reason for the interposition of equity 
in any one of these cases would be the 
irreparable injury threatened. ‘This as a 
principle is not confined to infringement of 
a statutory property as a patent is, or where 
physical violence is imminent and, certainly, 
competitors have no peculiar rights against 
other competitors. 

The truth of the matter rather is, that 
relief is grantable, not on the theory of 
statements being libelous or non-libelous, 
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Lut rather upon the fact, that the one mak- 
ing them maliciously intends injury by 
means of words as acts, whether they be 
truthful words or not. 

If a merchant is struggling along in busi- 
ness, has another, whether a competitor or 
not, the right to pry into his business and 
maliciously publish the fact of his difficulty 
and thereby precipitate his ruin? He may 
not have overstated matters at all, but some 
confidential may have been be- 
trayed in the publication. Shall he escape 
because the truth in libel may be a complete 


relation 


defense ? 

We think courts have failed to grasp the 
difference between speech as a libel and 
speech or writing as a fact. If one have a 
duty to report to another as to a condition, 
a truthful report excuses, though it work 
irremediable injury to another. But, if 
there is no duty to report, a truthful report 
by a mere busybody is a wrongful act and 
one against whom it is about to be made has 
a right to the report being withheld. Why 
may he not assert his right and obtain an 
injunction? Should he have less right to 
restrain a false report, when, whether false 
_or true, it is about to be made maliciously ? 

Suppose again one has, by being in a 
confidential relation, become enabled to libel 
one in a very harmful way, and destroy his 
business or character, shall he not be able 
to arrest publication of the libel ? 


But it may be said the position of con- 
fidence makes this case an exception. ‘This 
may be true, but we are supposing excep- 
tions and were we to go on supposing and 
supposing, we might make of the rule itself 
an exception. 

Courts, we believe, should not be adhering 
to a rule, thouglr it may have precedents be- 
hind it, which rather encourages violations 
of right, than prevents them. Courts have 
said this would throw abundance of litiga- 
tion into courts, but, if a rule protects or 
tends to protect valuable rights, this is 
merely argumentum ab inconvenienti, which 
is about the weakest thing in jurisprudence 
of which we know. 





NOTES OF IMPORTANT DECISIONS. 





EASEMENT—USE OF SURFACE NOT IN- 
TERFERED WITH BY WIRES OF TELE- 
PHONE COMPANY.—In Illinois Cent. R. Co. 
v. Centerville Telephone Co., 186 S. W. 90, de- 
cided by Supreme Court of Tennessee, there 
was a proceeding to restrain a telephone com- 
pany from crossing a railroad’s right-of-way 
with its wires strung in the manner they were 
being strung. 

It does not appear that the plaintiff was con- 
tending that the wires could not cross above 
at all, but the court finds occasion to say: 
“Having only an easement, the railroad com- 
pany is not entitled to have its way open to 
the sky, and the grant to it is not interfered 
with by constructing overhead telephone wires 
so long as the reasonable and safe use of the 
easement is not impaired.” There are cited 
several cases to this proposition, one of them 
holding that “the owner of the fee may build 
a bridge for his convenience over the easement 
or passageway” if the use of the easement is 
net seriously obstructed. 

While this seems just from the standpoint of 
what grantor and grantee may be supposed to 
have contemplated by the grant of the ease- 
ment, yet it suggests a something in divisibility 
by a sort of sandwiching that is quite unusual. 

The old rule of the common law that the 
owner of the fee owns it usque ad coelum took 
into consideration the resting of structures on 
the soil and extending them upward. This he 
could not do if an easement intervened, at 
least not perpendicularly. By an offset, so to 
speak, he might cover an easement used as a 
way. But would this right be implied? Sup- 
pose an easement covered all the surface of 
grantor’s fee, could he acquire adjoining prop- 
erty and occupy the space overhead by exten- 
sion over the easement and then it be left to 
courts to say this brought about no serious in- 
terference? In common law days the stretching 
of wires for telegraph or telephone purposes 
was as little contemplated as aviation and pos- 
sibly other things of this later time. Would a 
leaning tower of Pisa then have been deemed 
an invasion of an owner’s fee, or, at least, of 
rights in an easement? Our Contemporary, 
New York Law Journal of June 26, 1916, has a 
very interesting editorial discussion on “Sep- 
arate Horizontal Ownership of Land” and ak 
lusion is there made to Kemmerer v. Midland 
Oil & Drilling Co., 229 Fed. 872, decided by 
Eighth Circuit Court of Appeals and especially 
to what is said in the opinion about splitting 
of portions of a building in separate horizontal 
ownerships. 
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WITNESSES—NO WAIVER OF INCOMPE- 
TENCY BY CROSS-EXAMINATION.—West 
Virginia Supreme Court of Appeals holds that 
if timely objection to incompetency of a wit- 
ness is interposed, there is no waiver of the 
incompetency by cross-examination confined to 
the subject-matter of what he testifies to in 
chief. Poteet v. Imboden, 88 S. E. 1024. 


It is not said in this case, however, what 
would be the effect of drawing out new matter, 
but we imagine, that if the new matter would 
be something that the objection for incompe- 
tency would be equally available against, this 
would be waiver by both sides. It is stated 
that if the cross-examination is confined to the 
subject matter in chief, and objection for in- 
d, the entire evidence iscompetency is sustaine 
excluded. 


There are a number of cases, however, which 
support the rule of waiver by any kind of a 
cross-examination. It seems to us, however, 
that the ruling of West Virginia court ought 
to govern. One offering a witness as com- 
petent submits him, of course, to cross-exam- 
ination. All that the other side can do is to 
make objection to his competency. 
not to encounter the peril of a waiver by ex- 
ercising a right he undoubtedly has as to a 
competent witness. This would give his ad- 
versary an advantage in a situation he creates 
for his own advantage. 





MALICIOUS PROSECUTION — PROBABLE 
CAUSE SHOWN BY JUDGMENT OF CON- 
VICTION THOUGH REVERSED.—West Vir- 
ginia Supreme Court of Appeals holds that a 
conviction of larceny though reversed on writ 
of error and accused discharged from further 
prosecution, is conclusive evidence of probable 
cause for believing him guilty of that offense, 
so that a petition in a suit for malicious prose- 
cution is subject to demurrer where it fails to 
allege that the conviction was procured by 
fraud. Haddad v. Chesapeake & O. Ry. Co., 88 
S. E. 1038. 


It is said there is no invariable rule for de- 
termining what facts authorize inference of 
probable cause in a given case. There are a 
great number of cases cited to sustain this 
holding, while other cases give to such con- 
viction conclusiveness until reversal and there- 
after regard it as prima facie evidence of 
probable cause. Some courts distinguish as to 
probative effect of judgments in courts of gen- 
eral jurisdiction and those of magistrates where 
judgments remain unreversed and still other 
states accord the same weight to conviction 
in courts of record and those before justices. 


He ought. 





The West Virginia court said: “Conclusive- 
ness (of probable cause) seems to be based 
on the general deduction that, where the facts 
on which the accusation is predicated, were 
such as to generate in the mind of a reasonable 
man, moved by proper motives, a belief in the 
guilt of the accused and the inquisitorial and 
trial juries, upon an ex parte investigation in 
the first instance and a full hearing under the 
supervision and direction of the trial judge in 
the second, have concurred in such belief, the 
inquiry as to the existence of probable cause 
should be foreclosed, and a further investiga- 
tion precluded except for fraud or perjury.” 


This rule places the matter of probable cause 
on a practical rather than on a technical basis, 
and while possibly it should not be deemed uni- 
versal, seems sufficient for every day adminis- 
tration of the law. Mere misdirection by the 
judge in instructions ought not to count greatly 
against conclusiveness of verdict, as showing 
probable cause for a prosecution, yet if facts 
as matter of law failed to show any guilt, why 
should an accused suffer from a judge’s mis- 
apprehension of law? Though matter of law 
may be hard for a judge to determine, yet all 
who are not judges are presumed to know the 
law. 








INHERITANCE BY NEXT OF KIN OF 
AN ADOPTED CHILD FROM 
ADOPTIVE PARENT. 


Introductory.—There have been decisions 
by American courts in jurisdictions fol- 
lowing the common law as the rule of 
decision, regarding the right of a child or 
lineal descendant of an adopted child to in- 
herit from his adoptive parent, but none (of 
which I know) as regards the right of the 
child of an adopted child to inherit from 
the ancestors or next of kin of the adop- 
tive parent, that is to say, as if he were 
kin in blood of the adoptive parent. There 
also have been decisions regarding the right 
of an adopted child to inherit from col- 
lateral kindred of the adoptive parent, and 
these decisions have considered whether or 
not the adopted child was to be regarded 
in law as kin in blood of his adoptive parent, 
notwithstanding that his old relation, as a 
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natural child, was in no way affected by 
his having become adopted. These latter 
decisions have only an indirect bearing on 
the question involved in the former, or 
rather, | may say, the principle declared 
in the latter decisions, and the reasons 
therefor, may be invoked as leading to or 
refuting the deductions sought in the for- 
mer cases. I purpose to consider herein 
what right has any next of kin of an adopt- 
ed child, be he lineal or collateral, to take 
through the adoptive parent in cases where 
such child predeceases such parent. The 
cases may not be more plentiful than if I 
were inquiring as to the status of the child 
of an adopted child, in the contingency men- 
tioned, but this broader way of stating the 
matter seems to present more room for sug- 
gestion or argumentation. 


Source of Property Vested in Adopted 
Child.—I can think of no principle of law, 
whatever adoption statutes may otherwise 
provide, that would deflect from the ordi- 
nary course in descents property once vest- 
ed in an adopted child, because of the 
source from which it came. ‘Thus in a Mis- 
souri case’ it was urged that the estate of 
an adopted child, derived from his adoptive 
parent, did not go to his relatives by blood, 
but the court said: “In the consideration of 
this question, it is not material from what 
quarter the estate of the child is derived. 
It may seem great injustice that the prop- 
erty derived from one source should go in 
a channel never contemplated by the donor; 
but we may suppose in this case, that the 
property vested in the adopted child came 
from an entire stranger to the blood of 
either her natural or adopted parents, and 
the same rule must prevail.’ 


In the Upson case, supra, it was said: 
“The (Ohio) state, in so far as it changes 
the general course of descents and dis- 
tribution of intestate property, and ignores 
all merit on account of blood, should be 


(1) Reinders v. Kooppelman, 68 Mo. 482, 496, 30 
Am. Rep. 802. 

(2) Upson v. Noble, 35 Ohio St. 655; Hale v. 
Robbins, 53 Wis. 614. 





strictly construed. And while we find in it 
a clear declaration that the adopted child 
shall be the ‘legal’ heir of its adopting pa- 
rents, there ‘is no express provision that it 
shall be capable of inheriting from any 
other person, or of transmitting an in- 
heritance to anyone.” The natural mother 
was, therefore, held to take a child’s estate 
though derived from his adoptive parent. 


In Hale v. Robbins, supra, it was said: 
“The statute having expressly declared that 
the adopted child shall inherit from the 
adopted parent, and having omitted to de- 
clare that the adopted parent shall inherit 
from the child, we think it must be held, 
according to the rules of construction, that 
the general law of inheritance was not in- 
tended to be changed in favor of an adopt- 
ed parent.” ; 


But a statute may even be more precise 
as to the relations between adoptor and 
adoptee and still be insufficient to change 
the general law as to descents and distribu- 
tion. 


Thus Indiana statute provided that: 
“After the adoption of such child, such 
adopted father or mother shall occupy the 
same position towards such child that he 
or she would if the natural father or 
mother, and be liable for the maintenance, 
education and in every other way respon- 
sible as a natural father or mother.” In 
a case where an adopted child died and his 
sister, the natural child of the adopting pa- 
rent, claimed to inherit his part of the 
adopting parent’s former property. This 
was opposed by the adopted child’s mother 
by blood. It was claimed that when she 
“consented to the adoption, she thereby re- 
linquished and gave up all her rights as 
mother and that she cannot inherit from 
him as such.”* The mother was declared 
to be the heir of deceased adopted child.‘ 


These cases- depended on statutory con- 
struction, but all hold, that, there being no 


(3) Barnhizel v. Ferrell, 47 Ind. 335. 
(4) See also Com. v. Nancrede, 32 Pa. St. 389; 
Schafer v. Even, 54 Pa. St. 304. 





YUM 














VoL. 83 


CENTRAL LAW JOURNAL 5 








express declaration that the general law of 
descents and distribution was to be affected 
further than giving to the child “the right 
to inherit from the adopting parent,” and 
this “does not make him a son in fact,” it is 
not changed. 


In a Tennessee case® the distinction be- 
tween a legitimated and an adopted child 
was pointed out as follows: “The differ- 
ences between adoption and legitimation 
are marked and in some contingencies far- 
reaching. By legitimation the child acquires 
such a legal status as will enable it to in- 
herit from its father and through him from 
the father’s next of kin, direct and collat- 
eral. By adoption he only acquires such 
legal status as enables him to succeed to 
the estate of the adopting parent and be- 
yond this gives him no inheritable right.” 
While nothing is here said as to the relatives 
of a legitimated or adopted child inheriting 
from him, yet this statement of differences 
seems complete and that the kin of one 
and the other child inherit alike, whatever 
may be the source of property vested in one 
or the other at the time of his death. 


Right of Adopted Child to Inherit from 
Next of Kin of Adopting Parent.—The 
solution of this question seems to me to 
bear some relation to the question I have 
in mind, to-wit: Whether there is carried 
over by adoption another status of inher- 
itance than that existing by blood or by 
affinity. If it be ascertained that an adopt- 
ed child, in principle, and not as specifically 
stated in statute, stands as a blood relative, 
so far as he may be entitled to inherit from 
others, there would seem to be less reason 
for denying to his kin the right to inherit 
through him, as their kin, than were it true, 
that the adopted child was not to be re- 
garded as kin to the kin of his adoptive 
parent. 


A very extended discussion of the status 
of an adopted child, both from the stand- 
point of common law principle and as in- 


(5) Murphy v. Portum, 95 Tenn. 605, 32 S. W. 
633; 30 L. R. A. 263. 





fluenced by statute in Missouri, is given by 
Judge Lamm, of Missouri Supreme Court, 
in arriving at his conclusion that such a 
child had no right to inherit from a brother 
of deceased adoptive parent.’ It is only 
from the former standpoint that this case 
is here considered. 


In passing it is to be said that this was 
an opinion by a division of the court, but 
it was unanimous as to them, that is to 
say, agreed to by four of the seven mem- 
bers of the court. In a later opinion by 
the other division of this court, composed 
of three members, it was held that the 
conclusion in the Hockaday case does not 
conflict in any manner with the holding that 
the child of an adopted child, predeceasing 
the adoptive parent, may inherit from the 
latter.’ No judge participating in the opin- 
ion in the Hockaday case sat in the Ber- 
nero case. It may be that the child of an 
adopted child may inherit from the adop- 
tive parent, though it be true that it has no 
right of inheritance from the collateral kin 
of such parent, but this I am to consider. 


Judge Lamm distinguishes between the 
common law and Roman or civil law as to 
adoption as follows: “Adoption was un- 
known to the old common law of England. 
* * * It was known to the Roman law, 
was attended by ceremonial dignity and was 
of deep meaning and far-reaching results. 
* * * It ‘was known to the Athenians and 
Spartans, as well as the Romans and an- 
cient Germans, and was familiar to the 
writers of the New, if not to the Old, Tes- 
tament.’ * * * The doctrine was not un- 
known to the Babylonians—witness the 
Code of Hamurabi, compiled from 2285 to 
2242 B. C. * * * As shown by Napton, J., 
in the Reinders case, our statute was not 
directly borrowed from the Roman law, 
and is, therefore, not attended with all the 
incidents of that law. * * * Adoption being 
unknown to the common law and in deroga- 


(6) Hockaday v. Lynn, 200 Mo. 456, 98 S. W. 
685, 8 L. R. A. (N. S.) 117, 118 Am. St. Rep. 672, 


Ann. Cas. 775. 
i7) Bernero v. Goodwin (Mo.) 184 S. W. 74. 
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tion of it, statutes of adoption have always 
been more or less strictly construed as 
against the adopted child. * * * Speaking 
of this plaintiff, Valliant, J., in Lynn v. 
Hockaday, 162 Mo. 111 (in a suit where 
she was claiming an interest in her adopted 
father’s estate), says: ‘Like a bud that 
has been cut from its natural stem and 
grafted into a foreign tree, she grew into 
the family and became a part of its very 
life—everything that adoption contemplates 
was accomplished.’ That metaphor, chaste 
as a gem, does not mean nor was it in- 
tended to mean, that plaintiff passed current 
as an heir, made such by the mold and 
stamp of consanguinity. It means that as 
between her and James Lynn she was given 
‘everything that adoption contemplates’ 
that and no more. * * * It appears, then, 
that the event of adoption fixes the status 
of the child adopted in relation to the 
adoptive parent and to no one else. Says 
Tiffany on Persons and Domestic Relations, 
sec. 112: ‘The law cannot and does not pur- 
port to do the work of nature and create 
one a child who by nature is a stranger. 
But it can and does fix the status of the 
adoptive child to the adoptive parent as sub- 
stantially the same as the status of a natural 
child. * * * Indeed, it may be asked: 
Which of you, by taking thought, can add 
one cubit to his stature? No more, then, 
can A, by taking thought (i. e., by making 
a contract), make a stranger of blood kin 
to A’s own kindred—make an adopted child 
have inheritable blood to A’s collateral kin. 
* * * But it is useless to pursue the theme 
further, since, in a general way, it may 
stand assumed as sound law, that con- 
sanguinity is so fundamental in statutes of 
descents and distribution, that it only may 
be ignored by construction when courts 
are forced so to do, either by terms of ex- 
press statute or by inexorable implication.’ ” 

It has been held that though an adoption 
statute says that an adopted “child is heir 
of such adopting parent,” this does not 
mean that, so far as a devise to such pa- 
rent for life with remainder to her chil- 
dren, the adopted child becomes a remain- 





derman.* And in the same jurisdiction such 
an “heir” was held liable to collateral in- 
heritance tax as to property he took from 
his adoptive parent.’ 

And it has been decided that an adopted 
child has no right of inheritance from a 
lineal descendant of his adoptive parent. 
“As to them and their estates, the adopted 
child stands in no other relation than that 
existing before the act of adoption,’”*® un- 
less the statute says he shall take the same 
place as a legal descendant, but even then 
he has no right to inherit from the collateral 
kin of the adopting parent.” 


But this branch of the inquity I am pur- 
suing may be ended by quoting from a late 
Kentucky case,’* in which there was claim 
by an adopted child to inherit from the 
ancestor of his adoptive parent. The court, 
first making reference to a prior case,’* in 
which it had been held that the children of 
an adopted child inherited from his adop- 
tive parent, said: “We are cited to no au- 
thority, statutory or otherwise, where it has 
been held that an adopted child is thereby 
made capable of inheriting from the kindred 
of those who have adopted him. But in 
Van Matre v. Sankey, 148 Ill. 536, 36 N. 
E. 628, 23 L. R. A. 665, 39 Am. St. Rep. 
196; Meader v. Aucher, 65 N. H. 214, 23 
Atl. 521; Phillips v. McConica, 59 Ohio 
St. 1, 51 N. E. 445, 69 Am. St. Rep. 753 
and Gunderland’s Estate, 60 Iowa 732, 13 
N. W. 655, it is expressly held that an 
adopted child cannot inherit from the col- 
lateral kindred of its adoptive pdrents, nor 
from the ancestors of such parents, nor 
from their natural children. And in Ver- 
mont, where, by special statute an adopted 
child is made an heir at law in as full and 
perfect a manner as if born to the adoptive 


(8) Schafer v. Even, 54 Pa. St. 304. 

(9) Commonwealth v. Nancrede, 32 Pa. St. (8 
Casey) 389. 

(10) Helms vy. Elliott, 89 Tenn. 446, 14 S. W. 
930, 10 LL R. A. 536. 

(11) Stearns vy. Allen, 183 Mass. 404, 67 N. E. 
349, 97 Am. St. Rep. 441. 

‘(412) Merritt v. Morton, 143 Ky. 133, 136 S. W. 
133. , 
(13) Power v. Hafley, 85 Ky. 671, 4 S. W. 683 
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parents, it is held that the adopted child 
cannot become an heir of a brother of his 
adoptive mother, although she would be an 
heir if living. Moore v. Moore, 35 Vt. 
98. And in Helms v. Elliott, 89 Tenn. 446, 
14 S. W. 930, 10 L. R. A. 535, it is held 
that an adopted child cannot inherit from 
the natural children of the man adopting 
him or their descendants. The reason for 
this uniformity of rule is apparent. The 
act of the foster parents in adopting their 
child is a contract into which they entered 
with those having the lawful custody of 
the child, an agreement personal to them- 
selves, and, while they have a perfect right 
to bind or obligate themselves to make the 
child their heir, they are powerless to ex- 
tend this right on his part to inherit from 
others. All inheritance laws are based or 
built upon natural ties of blood relationship, 
whereas an adopted child’s right to in- 
herit rests upon a contract, and hence only 
those parties to the contract are bound by 
.- 

Thus we see that in two states, and 
though they regard the right of an adopted 
child as dependent on contract, and is bind- 
ing only on, and gives rights only to, the 
parties thereto, this contract right does 
survive the death of the adopted child so 
far at least as the adoptive parent is con- 
cerned, one of these states, Kentucky, first 
holding as in Merritt v. Morton, supra, and 
the other first holding as in Benero v. 
Goodwin, supra. Is there a radical incon- 
sistency in their respective rulings? I take 
it that independently of express statutory 
provisions, it is established law, that an 
adopted child cannot inherit through, but 
only from, his adoptive parent. This fol- 
lows as a result of the strict construction 
applied to adoption statutes, because of 
their being in derogation of common law. 
But the contract or act of adoption itself 
may be liberally construed in the child’s 
favor. There may be much to persuade 
courts to the view, that this liberality should 
obtain as to a child when it might not be 
exercised as to an ordinary contract, when 
parties would stand at arm’s length. 





Cases Holding that Child of Adopted 
Child Inherits from Adoptive Parent.— 
There have been expressions by courts that 
an adopted child stands like a child, or an 
heir, but they were not made where there 
was any question involved of his children or 
his descendants. There are not many cases, 
where the right of a child of an adopted 
child in the estate of the adoptive father 
was the matter to be decided, but all I 
have been able to find expressly declare 
that he has such right. 

The oldest of these cases was decided in 
Louisiana™* in 1858, and it has been fre- 
quently referred to in later cases. The 
opinion in this case referred to the Roman 
law as showing that one by arrogation be- 
came the grandson of another, that is to say, 
his adopted father’being a son, his son by 
arrogation or substitution or representation 
stood in the shoes of his father. it was 
said: “The French law also admitted of 
adoption and the adopted succeeded to the 
inheritance of the adopter.” And “it was 
also known to the Spanish law and the 
person adopted succeeded as heir to him 
who adopted him.” These were laws of 
Louisiana “until the adoption of the Code 
of 1908.” Did that code repeal adoption 
laws under former regimes? 

The court, reasoning as to whether Louis- 
iana adoption statutes changed what it said 
was the rule under Roman, French and 
Spanish law, said these statutes failed to 
define the word “adoption,” and therefore 
“it may be inferred that it was not the in- 
tention of the law-giver” to use “the term 
in a more restricted sense than that known 
to our former laws.” It is further said 
that “words having a well-known significa- 
tion in the sources of our jurisprudence 
ought to be considered as used in that sense 
when embodied in a statute.” 

As I understand this reasoning, this case 
ought to have little influence in courts, the 
sources of whose jurisdiction lay outside 
of the systems which were the sources of 
Louisiana law. The argument by the court 


. 
(14) Vidal v. Commagere, 13 La. Ann. 516. 
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looks altogether reasonable, but, if its for- 
mer laws helped it in no way to define 
adoption, it would have been obliged to look 
to its statutes for a definition. Thus it 
was urged that the adoption statute was in 
derogation of the (Louisiana) law in re- 
gard to inheritances,” but the court did not 
find any such derogation to exist. It might 
have looked to its law of inheritances for 
aid in construction, if a term had been used 
to which former laws had given no defini- 
tion. 

In 1874, the question came before the 
Supreme Court of Georgia.* There the 
court said: “The very act under considera- 
tion provides that (the adopted son) shall 
be capable of inheriting under the statute 
of distributions. Assuming, then, that 
Matthew was made by this act the lawful 
son and declared capable of inheriting, it 
seems clear to us that under paragraph 4 
of section 24, Code, ‘the lineal descend- 
ants of children stand in the place of their 
deceased parent.’ ” 


This case turns purely upon statutory 
construction and in support of its conclu- 
sion refers to another case,’* which, in view 
of what I said above seems to be estab- 
lished, namely, that an adopted son could 
not inherit from the other children of the 
adoptive parent. It was also said that: “In 
mest cases of the kind it is a mere mode 
of legitimating the real fruit of the father’s 
loins, and it is no unfair presumption that 
it is the intent of the father, so far as he 
and his property are concerned, to make the 
relation exactly what it would have been 
had there been a lawful and actual rela- 
tion of parent and child.” I think the 
more general view is that adoption is a 
matter of contract and it seems a consid- 
erable stretch to say that the private in- 
tent of one resorting to the statute shall 
affect or control the meaning of rights 
acquired under such statute. At all events, 
however, this case decides nothing in the 
way of general principle. 


(15) Pace v. Klink, 51 Ga. 220. 
(16) Sheldon v. Wright, 25 Ga. 636. 








Kentucky Court of Appeals decided 
in 1887,1* held that a special act for the 
adoption of a child “making her capable of 
taking and holding, by descent the estate of 
said Frederick Hafley, real, personal and 
mixed in as full and as complete a manner 
as if she were his lawful child,” made her 
children capable of inheriting from: the es- 
tate of Frederick Hafley. 


The opinion says: ““We get no light from 
the common law to guide us in the present 
investigation. * * * But the civil law made 
ample provision in that regard. And we 
presume that the Legislature in passing the 
act, supra * * * had in view the principles 
of that law in arriving at the construction 
we have given that act.” Then the court 
consults the civil law and says: “The log- 
ical sequence of the language of the act 
supra, aided as it is by the principles of 
the civil law, the conclusion is inevitable 
that the appellants are the legal grand- 
children, etc., and as such entitled to share 
in his estate.” The opinion says by way of 
caution that this conclusion does not in- 
volve “deciding that the adopting parent 
can make the adopted child the heir of other 
people so as to entitle such child.to inherit 
property that does not come directly from 
the adopting parent.” But the court does 
go to another system of law to expound 
a doubt when “there is nothing in the stat- 
utes of descent and distribution that mili- 
tates against the construction we have given 
the act under construction. If there is any 
difference in going over to some law a state 
never recognized at all in its jurisprudence 
and having no law at all to go to, I fail to 
see it. At all events this decision is a civil 
law decision pure and simple. 


A decision by Kansas Supreme Court 
rendered in 1896,** argues that as “adop- 
tion of children is an invention usually ac- 
credited to the civilians,” and “in the con- 
struction of a statute founded upon a prin- 
ciple of the Roman law, we are authorized 


(17) Power v. Hafley, 85 Ky. 671, 4 S. W. 683, 
(18) Gray v. Holmes, 57 Kan. 217, 45 Pac. 396, 
33 L. R. A. 297- 
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to appeal to that law as an aid in the in- 
terpretation of the statute; and we think it 
plain, from the language of our statutes con- 
strued in the light of adjudged cases and 
the principles of the Civil Law, that the 
widower and the child of Alice Ann in- 
herited through her an interest in the estate 
of Adam Huffman.” 


This case as seen plants itself on the 
civil law and takes in not only a child of 
an adopted child, but also the surviving 
husband. It goes outside of lineal descend- 
ants when the cases referred to also rely- 
ing wholly on civil law, spoke of “grand- 
children” of an adopting father. 

In a California case decided in 1903,.'* 
there was raised the question whether the 
children of an adopted daughter were or 
not subject to a collateral inheritance tax, 
where a bequest was left to them in trust 
by the adoptive father of their mother. Had 
they have been his natural grandchildren 
they would have been undoubtedly his lineal 
descendants. The court decided that under 
the California statute prescribing that an 
adopted child and the adoptive parent 
“shall sustain towards each other the legal 
relation of parent and child, and have all 
the rights and be subject to all the duties 
of that relation,” the adopted child was to 
be deemed a lineal descendant and so were 
deemed her children so far as the adoptive 
parent was concerned. It is quite apparent, 
however, that this holding, whether sound 
or otherwise, resulted from statutory con- 
struction pure and simple. It is pointed out 
that there is nothing in California law which 
requires that “issue” shall be limited “to 
the natural children only.” I take it then 
that the rule of status acquired, rather than 
of consanguinity, obtains in that state. 


In Vermont in 1912,7° the child of an 
adopted child was held entitled to inherit 
through his mother from her adoptive fath- 
er. It was said that: “The doctrine of adop- 
tion was unknown to the common law of 


(19) Re Winchester, 140 Cal. 468, 74 Pace. 10. 
(20) In re Walworth, 85 Vt. 322, 82 Atl. 7, 37 
L. R. A. (N. S.) 849, Am. Cas. 1914, c. 12z=. 





England, and in this country, in states, 
whose jurisprudence is based exclusively 
on that system, it exists only by statute. 
* * * Tt has, however, been recognized by 
the civil law from the earliest days of its 
existence, and on the provisions of that law 
our statute, as well as largely the statutes 
of adoption in the different states of the 
union, has been founded. It is, therefore, 
reasonable and proper to look to the civil 
law for the proper definition of the term 
and in aid of the interpretation of the 
provisions in question.” 

Summary.—We have thus seen that in 
every case where there have been claims by 
children of an adopted child to inheritance 
in the estate of their adoptive grandparent, 
these claims have been allowed. Either they 
have taken by force of language in adop- 
tion statutes, or by the fact that the courts 
held there was nothing in the statutes of 
descents and distribution that restrained 
lineal inheritance to those of the blood. And 
this brings’ me to the late case in Missouri 
Supreme Court referred to supra.*1 This 
case pointedly refers to the cases which 
follow the civil law, because there is no 
statutory rule to the contrary, but the court 
says additionally that: “It is not necessary 
to refer to the civil law to ascertain whether 
an adopted child in Missouri is thereby 
given the right to be an heir, this because 
the Missouri adoption statute expressly says 
she is an heir. Neither is it necessary to 
look to the implication of representation 
arising from the use of the word ‘heir’ ; this 
because the statute of descent takes hold 
of the matter when once the status of an 
inheriting child is given the adopted child, 
and provides for representation or succes- 
sion by the use of the words ‘or their de- 
scendants.’ ” 

I have not thought it well to discuss any 
of the cases hereinabove referred to so far 
as their construction of local law is con- 
cerned. It has, however, seemed to me 
to be something of an anomaly for a court 
governed by principles of the common law 


(21) Bernero v. Goodwin, supra. 
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to resort to the civil law, merely because a 
statute in providing for a contract relation 
uses an apt word found in the latter law. 
This is so, because there is no presumption 
to be indulged that the legislature knows 
anything about the civil law at all. It is 
something of a large presumption to credit 
it with acquaintance with the common law, 
but this presumption must be indulged as 
a matter of necessity. At all events, it 
seems to me that courts should scan closely 
the statute of a common law state to find 
the least intimation whether or not, for 
example, its statute of descents is built upon 
consanguinity or rejects same, before it will 
construe a law as referring to a principle 
in a system that is presumptively in a 
sealed book so far as legislative knowledge 
is concerned. What, indeed, are presump- 
tions worth when they can take as wide a 
sweep as that? It was perfectly legitimate 
for the Louisiana courts to look to such a 
system, just as other courts look to our 
common law, for a definition of terms. 


St. Louis, Mo. 
N. C. CoLuier. 








REPLEVIN—CONSTRUCTIVE POSSESSION. 





BURKEE v. GREAT NORTHERN RY. CO. 





Supreme Court of Minnesota. June 2, 1916. 





158 N. W. 41. 





(Syllabus by the Court.) 


The goods seized in this case, though in the 
actual possession of the carrier, were under the 
control of the defendant in the replevin action, 
so that he might have delivered possession to 
plaintiff had he so desired. The process was 
therefore valid on its face, and the carrier is 
protected. 





BUNN, J. Plaintiff sued to recover dam- 
ages for the alleged conversion by defendant 
of a consignment of goods shipped by him over 
the defendant’s railroad from Greenbush, Minn., 
to Poplar, Mont. The trial was to the court 
without a jury, and the decision for plaintiff. 





Defendant appealed from an order denying a 
new trial. 


The shipment was consigned to plaintiff, 
“notify Carl Person.” It arrived at Poplar, 
but was not delivered to the consignee. Wheth- 
er this constituted a conversion of the goods 
by defendant depends upon whether it is a 
defense that the goods were seized by a con- 
stable under a writ of replevin issued in an 
action brought in a Montana justice court by 
one Alice Sorenson against the plaintiff herein 
and permitted by defendant to be taken from 
its possession and detained from plaintiff. It 
appeared from the evidence that Alice Soren- 
son was the owner of the goods, but that plain- 
tiff was entitled to possession thereof under 
an oral agreement with the owner by which 
the goods were held as security for money ad- 
vanced by plaintiff to the owner. At the time 
of the shipment there was due plaintiff $196.78, 
and Alice Sorenson, who was the wife of 
Charles Sorenson, or “Person,” was to be en- 
titled to the goods shipped upon the payment 
by her of a draft in that sum which was at- 
tached to the bill of lading and forwarded for 
collection to a bank at Poplar. The Sorensons 
seem to have objected to the amount of this 
draft, and on the arrival of the goods at Poplar 
the replevin action was brought by Mrs. Soren- 
son against plaintiff. A writ was issued, served 
by the constable, and the goods delivered to 
him by defendant. 


It was a good defense to this action for con- 
version if defendant proved that the property 
was seized under legal process regular and 
valid upon its face, and that it notified the 
shipper promptly of the pendency of the pro- 
ceedings. This notice was promptly given the 
shipper in the present case, in ample time to 
enable’ him to make a proper defense. The in- 
quiry is then: Was it proved that the process 
under which these goods were seized was regu- 
lar and valid upon its face? Thomas v. N. P. 
Express Co., 73 Minn. 185, 75 N.” W. 1120; 
Merz v. C. & N. W. Ry. Co., 86 Minn. 33, 90 
N. W. 7. 


The process was valid unless we can sustain 
either one of the two following contentions 
made by counsel for plaintiff: The seizure was 
an interference with interstate commerce. Re- 
plevin does not lie because the property sought 
to be recovered was not in the possession of the 
defendant in the action. , 


Plaintiff contends that the seizure of the 
goods was an interference with interstate com- 
merce, and for that reason invalid. As we con- 
strue the case of Davis v. C., C., C. & St. L. 
Ry., 217 U. S. 157, 30 Sup. Ct. 463, 54 L. Ed. 708, 
27 L. R. A. (N. S.) 823, 18 Ann. Cas. 907, it dis- 
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poses of this contention adversely to plaintiff. 
The Davis Case, it may be noted, is inconsist- 
ent with our holding in Connery v. R. R. Co., 
92 Minn. 20, 99 N. W. 365, 64 L. R. A. 624, 104 
Am. St. Rep. 659, 2 Ann. Cas. 347. 


Was the process invalid because the de- 
fendant in the replevin action (plaintiff in this) 
was not in possession of the property sought 
to be recovered? This was the ground upon 
which the trial court held defendant liable. 
We will assume in deciding this question that 
the carrier is not protected if replevin was not 
a proper remedy. 


It is undoubtedly the law that to maintain 
replevin at common law the property must be 
in the possession or under the control of the 
defendant in the action. But the possession 
need not be actual; a constructive possession 
is sufficient. Replevin will lie although the 
property is not in the actual possession of the 
defendant, if it is under his contro] in the 
hands of another. Bradley v. Gamelle, 7 Minn. 
331 (Gil. 260); Ames v. Miss. Boom Co., 8 
Minn. 467 (Gil. 417); Hardin v. Palmerlee, 28 
Minn. 450, 10 N. W. 773; 34 Cye. 1400, and 
cases cited; note to Andrews v. Hoeslech, 18 
L. R. A? (N. S.) 1265. It is held in numerous 
cases cited in the note referred to that, where 
defendant has such a control over the prop- 
erty that he may deliver the possession of it 
if he so desires, replevin may be maintained 
against him, though he has not actual manual 
possession. We think this is in accord with the 
rule of Bradley v. Gamelle, supra, and suc- 
ceeding cases in this state, and logically cor- 
rect. 


It remains to consider whether the property 
in question at the time the process was issued 
and the seizure made was under the control 
of the defendant in the action, so that he might, 
had he so desired, have delivered possession 
to the plaintiff. The actual, manual posses- 
sion was in the carrier. But the defendant in 
the replevin suit was the consignee as well 
as the consignor, and was, as between himself 
and the carrier, entitled to the immediate de- 
livery of the goods either to himself or to any 
person on his order. It seems quite clear that, 
had he so desired, defendant in the replevin 
suit could have delivered possession of the 
goods to the plaintiff in that suit. He had 
sufficient control over the property for this 
purpose. 


Our conclusion is that it was shown that the 
process under which the goods were seized 
was valid on its face, and that defendant, hav- 
ing given plaintiff prompt notice of the pro- 
ceedings, is not liable in this action. 

Order reversed, and new trial granted. 





Note.—Constructive Possession of Defendant 
in Replevin—The instant case shows the sustain- 
ing of an action of replevin against a defendant 
who never had been in manual possession of 
goods, on the theory that he had the right to 
demand their possession of a carrier under a bill 
of lading. The court reasoned that this right to 
demand constituted constructive possession, But 
does it? In Andrews v. Hoeslech, 47 Wash. 220, 
gt Pac. 772, 18 L. R. A. (N. S.) 1265, it is said 
the strict common law rule is that there must be 
possession in defendant at the time of demand or 
suit commenced. But at least one exception has 
been admitted, that is to say where defendant 
has parted with the possession in bad faith. Thus 
see Dudley v. Green, 46 S. C. 190, 24 S. E. 186, 
where there was a sale to avoid writ. This case 
approved in Holliday vy. Poston, 60 S. C. 103, 38 
a. Bs 440. In Helman v. Withers, 3 Ind. App. 
502, 30 N. E. 5, 50 Am. St. Rep. 295, this view is 
sustained because under statute replevin embraces 
detinue. In Murray v. Norwood, 77 Wis. 405, 
46 N. W. 499, it was held action could not be 
defeated by wrongful transfer for purpose of 
concealment or to prevent plaintiff’s securing it. 
Same effect is Schmidt v. Bender, 39 Kan. 437, 
18 Pac. 491; De Priest vy. McKinstry, 38 Neb. 
194, 56 N. W. 806. But if defendant, a fraudulent 
vendee, makes an assignment for the benefit of 
creditors, this protects assignee in replevin against 
his assignor. Peninsula Stone Co. vy. Ellis, 20 
Ind. App. 491, 51 N. E. 105. Nor could assignee 
be made a party to replevin in such a case. Kan- 
sas Moline Plow Co. v. Wayland, 81 Mo. App. 
305. . 

So also replevin has been sustained against one 
who has no actual possession of but control 
over the property, but the facts of such cases 
show something more than the mere right of 
control over the property. Some act by defend- 
ant must be set up after delivery to him. Brad- 
ley v. Gamelle, 7 Minn. 331. Or where the 
manual possession was in defendant’s bailee. 
Jones v. Green, 20 N. C. 488. And where dis- 
missal of one suit because of insufficiency of bond 
legally amounted to a return to defendant’s pos- 
session. Zeeple v. Dickey, 94 Ind. 124. And 
where a levy had been discharged, thus operating 
at law to return the property. McArthur v. Car- 
rie, 32 Ala. 75, 75 Am. Dec. 529. And where a 
search warrant under which property has been 
taken was discharged. Henderson vy. Felts, 58 
Ala. 590. Where property has been seized in 
attachment by a sheriff as to a part and by his 
constable, the whole was subject to replevin 
against the sheriff. Wood yv. Rathman, Ind., 108 
N. E. 126. And so where an officer levying a 
writ on property did not take actual possession 
of it. Francis y. Guaranty State Bank, Okla., 
145 Pac. 324. 

But we find no case where title or posses- 
sion has not actually passed to a defendant, 
but he only has a right under same claim to 
demand possession, outside of the instant case, 
that raises that claim into constructive posses- 
sion. A bill of lading, it is true, is symbolical 
of title, but the transfer of possession may be 
subject to some claim by a carrier. Thus the 
transfer of a bill of lading might be transfer of 
possession, but not so as against one who may 
have a lien on the property. The transferee stands 
as to that like the transferer. And besides, a 
consignee might have transferred his bill of lad- 
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ing before writ issues or before its levy. We 
greatly doubt whether a right to demand prop- 
erty on presentation of a bill of lading creates 
constructive possession in the holder of this evi- 
dence of title. There is a chance even that the 
carrier may not have the property the bill calls 
for. All of this ignores states which do not 
recognize constructive possession. C. 








CORRESPONDENCE. 





THE DIFFICULTIES OF ORGANIZING A 
BAR ASSOCIATION IN ALASKA, 





Editor Central Law Journal: 

Replying to your letter of the 4th ult., which 
came to hand a short time since, I beg to say 
that there is no Territorial Bar Association in 
Alaska. There is, however, in the First Divi- 
sion of Alaska, the seat of the court of which 
is at Juneau, a bar association now almost de- 
funct, known as the Southeastern Alaska Bar 
Association. I believe there is an association 
at Valdez for the Third division and a more 
active association at Nome for the Second di- 
vision. 


Some years ago I tried to organize a Terri- 
torial association, but found little response 
from the members of the bar of the territory. 
The distances are so great and the means of 
travel are such, not to mention the expensive- 
ness of travel, that it is difficult to have a 
general gathering of the bar for the territory, 
and I expect that the geographical conditions 
will result in two or perhaps three associations 
ultimately. 


~ At the present time there seems to be no de- 
sire on the part of the majority of the mem- 
bers of the bar in the territory to organize such 
a body. The last president of the Southeastern 
Alaska Bar Association, elected some six years 
ago, is Hon. John R. Winn, of Juneau. 

This association cannot be really called:a 
live association in any way, however. You 
will, therefore, see that there will be no meet- 
ings of the association probably during the 
present year. 

Yours truly, 


Royar A. GUNNISON. 
Juneau, Alaska. 


[We trust that this letter will be carefully 
considered by lawyers in Alaska, not a few of 
whom we are proud to number among our 
subscribers. Alaska with its great commercial 
future should have a bar of high ideals and 
large influence. Neither of these are possible 





without an active bar association. The Amer- 
ican Bar Association, through its appropriate 
committee, should lend whatever assistance and 
encouragement may be in its power.—Editor.] 





DETACHING NOTE FROM CONTRACT AND 
NEGOTIATING SAME. 


Editor Central Law Journal: 

We notice that there is considerable discus- 
sion in your columns over a case where a de- 
tached part of a contract has been put in cir- 
culation in the form of a negotiable promissory 
note. That courts have been indulgent in giv- 
ing it a “name.” Why is this material? 

Such contracts(?) are unenforceable at law 
or in equity. This doctrine rests on the prin- 
ciple that parties liable on their contracts only 
as made and entered into by them. If the 
contract has been changed by a material al- 
teration without the privity of the party 
charged therein, it ceases to be his contract 
and he can no longer be held by it. 

This is elemental. Then why this extended 
discussion over—nothing? The question that 
usually arises is the rights of innocent, parties, 
as to whom must bear the loss—the party that 
purchased or the party that signed. This 
question seems to be fairly well settled. At 
common law, a material alteration avoids the 
contract in the hands of an innocent purchaser. 
This is the general rule, and unless the con- 
tracting party has been negligent in permitting 
the instrument to leave his hands in such con- 
dition that the alteration may be made with- 
out defacement or by such changed as may not 
excite the suspicions of a careful man, it is the 
rule absolute. In the event of negligence, each 
case is controlled by its own specific facts. 

H. M. SINCLAIR. 

Kearney, Neb. 

NOTE—If the courts viewed the matter as sim- 
Ply as our correspondent, all that has been 
said would seem “much ado about nothing.” It is 
this we are trying to correct. It is in the misuse 
of a “name” that the courts seem to have 
become confused. They have taken shadow for 
substance.—EDITOR. 








BOOK REVIEWS. 





AMERICAN ANNOTATED CASES, 1916A. 





There has come to our desk the first of the 
1916 number in the excellent report above en- 
titled. This publication continues the trinity 
series made so famous by the notes of Mr. A. 
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C. Freeman. The high class work displayed 
in the selection of cases and their thorough 
annotation is continued in this number of the 
American Annotated Cases. Our last review 
of this series is on page 234 of 82 Cent. L. J., 
and to write extensively would be but fuller 
elaboration of the praise there expressed. We 
very heartily commend these reports as giving 
to lawyers, in the wilderness of precedent, 
what appeals to us as a thorough sifting of 
principles for their guidance. 

This volume is of the standard size in this 
work and comes from the house of Bancroft- 
Whitney Co., San Francisco, and Edward 
Thompson Co., Southport, L. I., N. Y., 1916. 





OFFICIAL INDEX TO STATE LEGISLATION, 
VOL. 1, 1915. 





This work calls itself “A Cumulative Nu- 
merical and Subject Index and a Complete 
Record of all Bills Introduced in all State 
Legislatures.” It takes the states in alpha- 
betical order and shows the bills introduced in 
the Senates and Houses of Representatives, 
giving their titles and showing their disposi- 
tion. All of this is preceded by a subject index 
with references showing in what states and by 
what numbers bills may be found. Upon the 
whole, the publication is very useful for those 
wishing to trace legislation on particular 
topics and, if desired, to procure copies of 
pending or disposed of bills. 

The volume is bound in buckram, in small 


print as a mere reference book should be, and 
the copyright is in the Law Reporting Com- 
pany, New York, 1915. 








BOOKS RECEIVED. 





The American Digest, annotated. Key-num- 
ber Series, Vol. 21. Continuing without omis- 
sion or duplication the Century Edition of the 
American Digést, 1658 to 1896, and the Decen- 
nial Edition, 1897 to 1906. A Digest of all Cur- 
rent Decisions of all the American Courts, as 
reported in the National Reporter System, the 
Official Reports, and elsewhere, from May 1, 
1915, to October 31, 1915, and Digested in the 
Monthly Advance Sheets for June, 1915, to and 
including November, 1915 (Nos. 297-302). Pre- 
pared and edited by the Editorial Staff of the 
American Digest System. St. Paul. West 
— Company. 1916. Review will fol- 
ow. 





HUMOR OF THE LAW. 





The Saturday Evening Post tells of a Con- 
gressman from a southern state, who received a 
letter from his district, which ran something 
like this: 

“My youngest son has run away and joined 
the regular army and I can’t get him out. Can’t 
you help me. He is a good boy and I was 
raising him for my own use.” 





The magistrate looked severely at the small, 
red-faced man who had been summoned before 
him, and who returned his gazé without flinch- 
ing. 

“So you kicked your landlord downstairs?” 
queried the magistrate. “Did you imagine that 
was within the right of a tenant?” 

“T’ll bring my lease in and show it to you,” 
said the little man, growing redder, “and I'll 
wager you'll agree with me that anything 
they’ve forgotten to prohibit in that lease I 
had a right to do the very first chance I got.” 





Bert Leslie, the comedian, tells of a darkey 
who was convicted of murder and sentenced to 
be hanged. Shortly before the date set for the 
execution, the sheriff visited the condemned, 
and said: 

“‘*Now, Eph, before you go I want to make 
the end as pleasant as possible for you. What 
would you like to eat the night before the hang- 
ing?” 

“*Watermelon, sheriff, watermelon,” respond- 
ed Eph. 

“ ‘But,’ said the sheriff,’ you are to be hanged 
in December, and watermelon won’t be ripe un- 
til July.’” 

“‘T kin wait, sheriff, I kin wait,’ replied Eph. 





It had been a profitable round-up for Officer 
McMillan brought five awkward-age boys before 
“Jedge Briles.” They were charged with steal- 
ing a Christmas pie from a window-ledge. 

The bunch stood in embarrassed silence as 
the judge looked them over. 

“Well—well—what have you to say?” 
Honor exclaimed. 

There was much fidgeting from foot to foot 
and nudging of ribs. Then one red-headed young 
reprobate stood forward. 

“We took it, sir,” was the stammering state- 
ment. 

“Were there any mitigating circumstances?” 
His Honor continued, rather anxious to be 
lenient so near the Yuletide season. 

Red Head spoke up in a jiffy. 

“Yes, sir! Oh, yes, sir!” he cried, ‘th’ crust 
was all burnted!”—The Co-operator. 


His 
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1. Admiralty—Jurisdiction—Where defend- 
ant vessel lay to in front of complainant’s wharf 
for 37 days, waiting her turn to unload, she 
continued to be carrier, rendering complain- 
ant’s action to enforce lien for wharfage one 
against vessel in maritime service, cognizable 
only by United States admiralty courts.—McMor- 
ran v. The Millinokett, Mich., 157 N. W. 421. 

2. Adverse Possession — Evidence.—Where 
plaintiffs claimed title to land by adverse pos- 
session under a certain grant and the jury 
found that that grant did not include the 
lands sued for, the question of sufficiency of 
time to establish title by limitations was im- 
material.—Crosby vy. Stevens, Tex. Civ. App., 184 
S. W. 705. : 

3. Wild Land.—Proof of occasional or con- 
tinuous cutting of hay on wild, uncultivated, 
uninclosed, and unimproved prairie land is in- 
sufficient of itself to establish that the land is 
held adversely to the fee owner of record.— 
Page v. Smith, N. D., 157 N. W. 477. 

4. Aliems—Deportation.—A Chinese person, 
admitted to the country ostensibly as an at- 
tache of a Chinese official and thereafter found 
working in a laundry far from his ostensible 
chief was subject to deportation.—Ex parte 
Chun Woi San, U. S. D. C., 230 Fed. 538. 








5. Alteration of Instruments—Materiality.— 
Where a mortgage of automobiles was not void 
for uncertainty in description of property, addi- 
tion of words “money being advanced for the 
purchase price of these machines,” not changing 
legal effect of instrument, was not material al- 
teration.—Stiles v. City State Bank, Okla. 156 
Pac. 622. 


6. Attorney and Client—Erroneous Advice.— 
Erroneous advice as to the application of the 
statute of limitations is not necessarily neg- 
ligence, for there may be a question whether 
the error indicates lack of due professional 
care and skill—Parker-Smith v. Prince Mfg. 
Co., N. Y. Supp., 158 N. Y. S. 346. 


7.—Quantum Meruit.—In attorney’s suit for 
fee, answer, alleging that fee was to be rea- 
sonable amount fixed by defendant client, held 
to permit recovery on quantum meruit on proof 
of client’s bad faith in fixing fee, though no 
fraud was alleged in the complaint.—Foster v. 
Young, Cal., 156 Pac. 476. 

8. Bankruptey—Choses in Action.—Under 
Bankr. Act, § 47e, and Pennsylvania decisions, 
assignee of choses in action, who did not give 
notice of assignment, held without equitable 
claim to money in trustee’s hands.—In re Haw- 
ley Down Draft Furnace Co., U. 8S. D. C., 230 
Fed. 471. 

9.——Composition.—The assent of 90 per cent. 
of a bankrupt’s creditors to an offer of composi- 
tion was evidence prima facie that the composi- 
tion was for the best interests of creditors, and 
the burden was on the objecting creditors.—In 
re Spiller, U. S. D. C., 230 Fed. 490. 

10. Contracts.—It is doubtful how far a 
person may make contracts contingent on his 
own bankruptcy and intended to affect in such 
event the distribution of his estate—In re Les- 
lie & Griffith Co., U. S. D. C., 230 Fed. 465. 

11.—Creditor.—Under Bankr. Act, §§ 17, 18b, 
court held to have power to permit party re- 
covering judgment after filing of petition to 
appear and resist adjudication, even though not 
a creditor.—Jackson y. Wauchula Mfg. & Tim- 
ber Co.z U. S. C. C. A., 230 Fed. 409. 

12.—Custody of Law.—After the filing of 
the petition, property of an alleged bankrupt 
may not be seized or attached without the con- 
sent of the bankruptcy court, though actual 
possession has not been taken by its” officers.— 
In re Wellmade Gas Mantle Co., U. S. D. C., 
230 Fed. 502. 

13. Discharge.—Notice of application for 
discharge should be given creditors at addresses 
given in schedules, unless something in the 
record sHows change of address, or that some 
one else has succeeded to the creditor’s rights. 
—In re Blaesser, U. S. D. C., 230 Fed. 528. 

14.—Dismissal of Petition—Voluntary dismis- 
sal of petition in bankruptcy, filed against cer- 
tain creditors on theory that they were part- 
ners of a bankrupt, held not an adjudication in 
their favor on the issue of partnership.—In re 
Bean, U. S. C. C. A., 230 Fed. 405. 

15. Estoppel.—Where bankruptcy proceed- 
ing was not prosecuted until after administra- 
tion of estate in receivership proceeding, cred- 
itors acquiescing in the receivership proceeding 
held estopped to set up acts of bankruptcy other 
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than the receivership.—Ohio Motor Car Co. v. 
Eiseman Magneto Co., U. S. C. C. A., 230 Fed. 
370. 


16.——Laborer.—Where employe of mining 
company was engaged to perform necessary 
services as watchman in payment for which 
general manager delivered copper plates to him, 
he is entitled to proceeds thereof as against 
purchaser from trustee in bankruptcy, plates 
not having been in trustee’s possession.—John- 
son v. American Smelting & Refining Co., Neb., 
157 N. W. 337. 


17. Mortgagee.—Under Bankr. Act, §§ 57a, 
57e, 57h, secured creditor, who took legal title to 
land mortgaged to secure pledged bonds, held 
still a pledgee or mortgagee, and only entitled 
to prove excess above security.—In re J. G., 
Reichard & Bro., U. S. D. C., 230 Fed. 525. 


18. Mingling Funds.—Trustee in bank- 
ruptcy, knowingly appropriating property of 
trustee for creditors carrying on business prior 
to bankruptcy, and mingling proceeds with 
proceeds of other property, held bound to pay 
therefor.—Bramble v. Brett, U. S. C. C. A., 230 
Fed. 385. 


19. Provable Claim.—Bankr. Act, § 63b, 
held to merely permit liquidation of unliquidated 
claims provable under section 63a, and not to 
enlarge class of provable debts.—Moore  v. 
Douglas, U. S. C. C. A., 230 Fed. 399. 


20. State Law.—Bankr. Act, § 70e, held to 
authorize avoidance by trustee of only such 
transfers as creditors might have avoided under 
the laws of the state where the transaction oc- 
curred.—Manders v. Wilson, U. S. D. C., 230 Fed. 
536. - 

21. Banks and Banking—Deposit Slip.— 
Printed statement on deposit slip that bank 
took checks for collection only as agent held 
some evidence of intention that bank should 
take check as agent, and not as owner.—Amer- 
ican Savings Bank & Trust Co. v. Dennis, Wash., 
156 Pac. 559. 

22. Notice.—Knowledge of president of 
bank as member of brokerage firm that notes 
indorsed by depositor were for the benefit of 
firm is not imputable to bank.—First Nat. Bank 
of Birmingham v. Fidelity Title & Trust Co., Pa., 
97 Atl. 75. 


23.——Notice—Knowledge by the president 
of an insurance company and bank of defenses 
against a certificate of deposit assigned to the 
bank is not imputed to the bank, where the 
president acted solely for the insurance com- 
pany.—Union State Bank of Shawnee, Okl., v. 
First Nat. Bank of Huntsville, Ark., Ark., 184 
S. W. 411. 

24. Collateral.—An indorser for accommo- 
dation of the payee or use as collateral security 
without consideration is not liable to the orig- 
inal payee.—Cox v. Heagy, Mo., 184 S. W. 495. 

25. Forgery.—In an action on a forged 
note, an instruction that it was the duty of the 
defendants to inform the plaintiff at the first 
opportunity on learning that the note was a 
forgery, and that a delay from June to Sep- 
tember was unreasonable, was not improper as 
requiring information to plaintiff immediately 
on receipt of noticé of the note.—Kole v. Lam- 
pen, Mich., 157 N. W. 392. 





























26. Installments.—Where the failure to pay 
an installment of a debt ipso facto matures 
the whole debt, it is not the rule that by ac- 
cepting payment of overdue installments or ex- 
tending time upon an installment the creditor 
waives the default.—Cofer v. Beverly, Tex., 184 
S. W. 608. 


27. Bills and Notes—Accommodation Indorser. 
—Where judgment was obtained against an 
accommodation indorser, he was entitled to sue 
the accommodated bank which received the con- 
sideration independent of the authority of the 
bank president to make the alleged promise 
that the bank would save plaintiff harmless 
from liability.—Means v. Merchants’ State Bank, 
Kan., 156 Pac. 701. 


28.——Burden of Proof.—The burden is on 
the bank issuing a negotiable certificate of de- 
posit to show that a purchaser before maturity 
for full value had knowledge of the defenses.— 
Union State Bank of Shawnee, Okla. v. First Nat. 
Bank of Huntsville, Ark., Ark., 184 S. W. 411. 


29. Boundaries—Evidence.—Recently made 
maps and plat of lands are of no value in de- 
termining a boundary existing 60 years before, 
such boundary being the bank of a river shown 
to have shifted since the grant.—Crosby v. Ste- 
vens, Tex., 184 S. W. 705. 


30. Breach of Marriage Promise—Action.— 
Where one tells his affianced he will never 
marry her, her right of action for breach of 
promise accrues immediately, although before 
the wedding day set.—Johnson v. Blomdahl, 
Wash., 156 Pac. 561. 


31. Brokers—Burden of Proof.—It is incum- 
bent on broker seeking to recover commissions 
to prove either that a sale was made or that 
purchaser was able and willing to buy, and 
failure to make sale was through no fault of 
broker or customer, but, if introduction of 
parties result in sale, he has earned his com- 
mission.—Read v. Ely, Pa., 97 Atl. 111. 


32. License.—Where town ordinance, re- 
quiring brokers to procure license, was pri- 
marily to raise revenue, its exclusion, in action 
by broker for compensation, was not error.— 
Campbell v. Thomas, Okla., 156 Pac. 647 


33. Carriers of Goods—Carmack Amendment. 
The Carmack Amendment does not abrogate or 
impair the separate liability of terminal or 
delivering carriers for losses occurring on their 
own lines, as fixed by state statutes or de- 
= eects & N. R. Co. v. Lynne, Ala., 
7 0. 4 


34. Live Stock.—Where live stock are in- 
jured in transit by trampling, biting, or kick- 
ing each other, the carrier is not liable— 
Schloss-Pear-Davis Co. v. Louisville & N. R. 
Co., N. C., 88 S. E. 476. 


35. Carriers of Passengers—Protection.—A 
railroad whose white passenger assaulted 
plaintiff's negress wife was not liable therefor, 
aside from the separate coach law, unless the 
road should have reasonably foreseen, in time 
to have prevented the assault, that the white 
person would commit it.—Texas & P. Ry. Co. 
v. Baker, Tex., 184 S. W. 664. 


36. Common Carriers — Franchise. — (Ohio) 
Village ordinance, granting franchise to inter- 
urban railroad providing that if village should 
be annexed to city rate of fare between village 
and city should not exceed 5 cents, on accept- 
ance by railroad, is a binding contract enforce- 
able against it.—Interurban Ry. & Terminal 
Co. v. City of Cincinnati, Ohio, 112 N. E. 186. 

37. Chattel Mortgages—Description.—All de- 
scriptions of property in a chattel mortgage 
must be construed under the rule that the 
law presumes that the mortgagor intended to 
confer a benefit on the mortgagee, so that the 
omission of location is not necessarily fatal, 
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is otherwise sufficiently de- 


if the property 
Wash., 156 Pac. 


scribed.—Bonneviere v. Cole, 


38. Commerce—Employe.—Where plaintiff 
was engaged as a railroad foreman in a crew 
making up interstate trains, and was injured 
during temporary lull in the work, he was 
engaged in interstate commerce when injured, 
and his case is properly brought within the 
federal Liability Act——Alabama Great South- 
ern Co. v. Skotzy, Ala., 71 So. 335. 


39. Contracts—Construction.—A contract, re- 
quiring the contractor to excavate all “soil, 
earth, and stones,” does not oblige him to ex- 
cavate a ledge of rock not known to him at 
time of contracting.—Howard v. Howard Con- 
gregational Soc., Mass., 112 N. E. 233. 


40. Third Person.—When a person for a 
consideration agrees to pay a sum of money to 
a third person, the latter has an absolute right 
to the benefit of the promise.—Concrete Steel 
Co. v. Illinois Surety Co., Wis., 157 N. W. 543. 


41. Constitutional Law—Ministerial Officér.— 
Though county auditor is but ministerial officer 
not personally interested in assessments for 
taxation, he may interpose defense that statute 
under which tax commission attempts assess- 
ment a* unconstitutional. —State v. Leech, N. D., 
157 N. 492. 

42. + ot EL Corporation.— A 
contract for the sale of superheaters by a for- 
eign corporation not complying with the cor- 
poration laws, requiring that the corporation 
not only manufacture and ship, but also erect, 
the superheaters in the buyer's plant in the 
state, involves the doing of business in the state, 
unless the installation was essential to the 
sale—Power Specialty Co. v. Michigan Power 
Co., Mich., 157 N. W. 408 

43. Set-Off.—A party, who loaned an in- 
solvent corporation $2,000, in an action brought 
against him by the company’s assignee to re- 
cover for the benefit of all creditors for an 
amount due upon an unpaid subscription for 
stock, could not set off the corporation’s debt 
to him.—Everett v. Foster, Mass., 112 N. E. 
239. 








44. Stock Subscription.—Where a subscrib- 
er to stock, induced thereto by misrepresenta- 
tions, after discovering the facts renewed the 
note given for the price, he waived the fraud 
and acquiesced therein, and could not have 
cancellation of the note.—Cattlemen’s Trust Co. 
of Ft. Worth v. Pruett, Tex., 184 S. W. 716. 

45. Waiver.—Part of stockholders of cor- 
poration attending special meeting pursuant to 
notice not advising them that the election of 
directors would be taken up by atending the 
meeting, in which they did not participate, did 
not waive, want of proper notice to them.— 
Dolbear v. Wilkinson, Cal., 156 Pac. 488. 

46. Covenants—Breach.—Where owner of un- 
divided seven-twelfths conveyed an undivided 
five-twelfths by deed with full covenants of 
warranty, there was no breach of the warranty, 
as there were other lands of the grantor on 
which the dower interest could take effect.— 
»ver-W-st Commission Co. v. Harshaw, Ark., 
184 S. W. 436. 

47. Customs and Usages—Evidence.—Where 
manufacture of gasoline from waste was in its 
infancy at time of conveyance of waste gas, tes- 
timony as to custom by which conveyance of 
waste gas should be construed was inadmissible. 
—Bubb v. Parker & Edwards Oil Co., Pa., 97 
Atl. 114. 

48. Damages — Fright. — Where negligence 
causes fright with no oye impact or in- 
jury to the person, and the frightened person 
in a justified attempt to escape from the appre- 
hended danger receives physical injury, dam- 
ages may be recovered.—O’Meara v. Russell, 
Wash., 156 Pac. 550. 

49. Death—Despondency.—Where a son con- 
tributed money at times to the support of his 
father, the irregularity of such contributions 
will not prevent the father from recovering 
damages for the son’s wrongful death.San 
age & A. P. Ry. Co. v. Blair, Tex., 184 S. 








50. Diverce—Community Property.—While in 
granting a divorce the court may make neces- 





sary orders concerning the custody of the chil- 
dren, it cannot thereafter set apart for the main- 
tenance of the children portions of the com- 
munity property apportioned between the 
es aan v. Gully, Tex. Civ. App., 184 S. 
V. 5565. 





61. Cruel Treatment.—“Extreme cruelty” 
is not confined to physical violence, and any 
such continued course of conduct as, without 


fault of the wife, results in making the mar- 
riage unbearable and in driving her from her 
husband’s home, is extreme cruelty.—McCue v. 
McCue, Mich., 157 N. W. 369. 


62. Insanity.—An action for divorce or ali- 
mony may be maintained against an insane de- 
fendant where the acts constituting the grounds 
were committed by defendant prior to his be- 
etes insane.—Lewis v. Lewis, Okla., 156 Pac. 
626. 





53. Domicile—Abandonment.— Where _ testa- 
tor, after having established domicile in New 
Jersey, took apartments in New York and made 
New York his headquarters, and bought a house 
in California, but frequently emphasized that he 
was still domiciled in New Jersey, he never 
abandoned such domicile.—Givernaud v. Variel, 
N. J. Ch. Ct., 97 Atl. 49. 

54. Easements—Prescription.—Use of a way 
across church or parish property for the time 
requisite to acquire prescriptive easement as 
against an individual owner, Where the admis- 
sion of the parties excluded any inference of 
permissive use, gave the user a legal right of 
way.—Thompson v. Bowers, Me., 97 Atl. 1 

55. Elections—Rejected Ballot.—Where one 
whose ballot was rejected owned a farm in 
eounty and intended to return there whenever 
he could find some one who would live with 
him and care for him, ownership of the farm 
did not constitute a residence, as he actually 


was in another county.—Aldridge v. Hamlin, 
Tex., 184 S. . 602. 
56. Est —Pr d Where the facts 





call for the application of the doctrine of estop- 
pel it has the field to itself, and supersedes all 
other rules which have not fully acted upon the 
particular situation.—Union Bank of Milwau- 
hor v. Commercial Securities, Wis., 157 N. W. 

57. Evidence — Criminal Knowledge.—The 
kicking propensity of the mule is a matter of 
common knowledge. re Coal Co. v. 
Pratt, Ky., 184 S. W. 

58. False | holbctd ER and Agent.— 
False representations to an agent, inducing ac- 
tion by his principal, are not distinguishable 
from these made directly to the principal.— 
State v. Worman, N. J. Sup. Ct., 97 Atl, 

59. Fraud—Elements of. —To constitute fraud 
it is not necessary that the person making the 
statement either know it is untrue, or be reck- 
lessly and consciously ignorant whether it be 
true or untrue; it is sufficient if he be a party 
to the contract and profits by the other’s loss.— 
Power Specialty Co. v. Michigan Power Co., 
Mich., 157 N. 408. 

60. Honest Belief.—That defendant's agent 
in effecting a sale of land honestly believed a 
well drilled would produce sufficient water to 
irrigate the land will not prevent plaintiff from 
recovering damages, the representation being 
untrue.—Zavalla Land & Water Co. v. Tolbert, 
Tex. Civ. App., 184 S. W. 523. 

61. Misrepresentation.—One misrepresent- 
ing to a bank a proposed borrower’s responsi- 
bility cannot defend for loss on ground that 
loan made was unreasonable, and not to be an- 
ticipated.—Farmers’ Savings Bank of Morrison 
v. Jameson, Iowa, 157 N. W. 460. 

62. Frauds, Statute ef—Original Promise.— 
An obligation is “original” if the promise is 
made at the time or before the debt is created 
and the credit is given solely to the promisor, 
but “collateral” if the promise is merely super- 
added to the promise of another; he remaining 
ow liable.—Fairbanks v. Barker, Me., 97 

tl. 








63. Geoed Will—Sale of.—The good will of a 
business is a species of property subject to sale, 
but the seller guarantees nothing as to contin- 
uance of patronage.—Harshbarger v. Eby, Idaho, 
156 Pac. 619. 
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64. Homestead—Inheritance——A minor child, 
inheriting a homestead, has two separate and 
distinct estates in the homestead existing at 
the same time and incapable of merger, namely, 
homestead and inheritance, one of which may 
be alienated and the others reserved.—Shapard 
v. Mixon, Ark., 184 S. W. 399 


65. Husband and Wife—Consortium. — The 
term “consortium” includes affection, solace, 
comfort, companionship, and society incidental 
to the marital relation, and services of the wife. 
—_ v. Nicholas Bldg. Co., Ohio, 112 N. E. 
204. 


66. Community Property.—The 
may give or convey to the wife community 
property, and thereby make it her separate 
property, when it is not done in fraud of 
ereditors, and such a gift is good against sub- 
sequent creditors of the husband.—Amend v. 
Jahns, Tex. Civ. App., 184 S. W. 729. 

67. Separate Property. — Bonds purchased 
by wife with separate funds in absence of act 
showing ownership other than in herself, is 
her property, though it was understood that it 
was to be common property of herself and hus- 
band.—Blick v. Cockins, Pa., 97 Atl. 1265. 

68. Insurance — Action.— Under “standard” 
mortgage clause in fire policy providing that in- 
surance shall not be invalidated as to mort- 
gagee by any act or neglect of mortgagor, mort- 
gagee may maintain suit in his own name, and 
cause of action cannot be defeated by act or 
neglect of mortgagor.—Fidelity-Phenix Fire 
Ins. Co, v. Cleveland, Okla., 156 Pac. 638. 

69. Benefit Society.—Under the _ constitu- 
tion of a brotherhood enumerating disabilities 
giving a member right of recovery on his bene- 
ficiary certificate, and providing that claim for 
any other disability is addressed merely to the 
benevolence of the brotherhood, such other 
claim, being rejected, gives no right of recovery. 
—Rieden v. Brotherhood of Railroad Trainmen, 
Tex. Civ. App., 184 S. W. 689 


70. Forfeiture.—Where the policy or bene- 
fit certificate provides for termination on fail- 
ure to pay premiums or dues, without affirma- 
tive act of the insurer, conduct of the insurer 
misleading the insured to his expense or harm 
may estop the insurer from asserting forfeit- 
ure.—Lone Star Ins. Union v. Brannan, Tex. 
Civ. App., 184 S. W. 691. 

71.——-Material Representation.—Representa- 
tion in an application for accident insurance 
that a professional gambler’s occupation was 
capitalist is false and material.—Elliott  v. 
Frankfort Marine, Accident & Plate Glass Ins. 

Co. of Frankfort-on-the-Main, Germany, Cal., 
156 Pac. 481. 

72. Landlord and Tenant — Nuisance.—The 
manager of a restaurant in an apartment house, 
who operated its dumb-waiter with unnecessary 
noise and violence, the shaft also being used to 
shout orders for food through, committed a 
nuisance subject to restraint by the lesee of an 
adjoining apartment.—Darr v. Oohen, 














Sup., 158 N. Y. Sup. 324. 

73. Libel and Slander — Instructions.—In- 
struction, in prosecution for circulating false 
report as to financial condition of bank, etc., 


that if article was true and was published with 
good motives the jury should acquit, was error. 
—State v. Kollar, Ohio, 112 N. E. 196. 

74. Evidence.—A statement that a female 
was a whore, not charging an indictable offense 
at common law or under the statutes, is not 
actionable per se, without proof of malice or 
pecuniary damage.—Pleasanton v. Kronemeier, 
Del., 97 Atl. 11. 

75. Life Estate—Waste.—The life tenant may 
cut timber to clear the land if part cleared does 
not exceed proportion of cleared to wooded land 
allowed by good husbandry, and if value of in- 
heritance is not thereby materially lessened; and 
right to proceeds of sales of timber follows the 
right to cut it. —Poole v. Union Trust Co., Mich., 
157 N. W. 430. 


76. Mandamus—Duty Imposed by Law.—Man- 
damus will lie to compel street railway to con- 
struct and operate road if legal duty to do so 
is imposed by law and there is clear violation 
of such duty, unless performance is impossible. 
—Hamilton Tp. in oS County v. Mercer 
County Traction Co., N. J., 97 Atl. 61. 





husband 





. 77. Marriage—Presumption.—Mere proof of a 
prior marriage will not overcome the’ presump- 
tion in favor of the legality of the second mar- 
riage.—Lewis v. Lewis, Okla., 156 Pac. 626. 


78. Master and Servant—Accident.—Unusual 
and unanticipated result is insufficient to con- 
stitute “accidental injury;’” means must be in- 
voluntary and unintended with proximate con- 
nection with injurious result.—Robbins v. Ori- 
ginal as Engine Co., Mich., 157 N. W. 437. 


79. Accident.—That a night watchman was 
killed while discharging his duties, by the will- 
ful act of a third person, does not show that his 
death was not accidental.—Western Metal Sup- 
ply Co. v. Pillsbury, Cal., 156 Pac. 491 


80. Assumption of Risk.—A carpenter who 
used a sawing machine without a cut-off guide, 
knowing that it was dangerous to operate with- 
out one, as he testified, “taking a chance,” 
assumed the risk of injury.—Worden v. Kroeger, 
Tex. Civ. App., 184 S. W. 583. 


81. Beginning of Relation. — Relation of 
master and servant begins, when employe is 
on premises, reasonable time before beginning 
of work, and continues reasonable time after 
work, is over.—Lyons v. People’s Savings Bank, 
Pa., 97 Atl. 68 

82.——Employers’ Liability Act.—A portable 
skid used as a runway for trucking from a plat- 
form to the street, and adapted for use in var- 
ious places, is not part of the ways, works, and 
machinery of the master, within the Employes’ 
Liability Act.—Cuozzo v. Clyde S. S. Co., Mass., 
112 N. E. 215. 

83. Respondeat Superior.—Where chauffeur 
used employer’s automobile to visit his wife, 
held, that incidental purpose to test the car did 
not impose liability on his employer, though ac- 
cident occurred as he was returning to the ga- 
rage.—Schoenherr v. Hartfield, N. Y. Sup., 158 
N. Y. Sup. 388. 

84. Respondeat Superior.—One is not Mable 
for injury to his employe by the act of an offic- 
ious fellow employe in suddenly cee a 
gravel car so that the contents fall on him, 
where the act was unauthorized.—Ross v. Rod- 
gers & Hagerty, N. Y. Sup., 158 N. Y. Sup. 338. 

85.—Workmen’s Compensation Act.—Six dif- 
ferent firms who, acting independently, em- 
ployed the same night watchman, do not com- 
pose a voluntary association within Workmen’s 
Compensation Act, § 13.—Western Metal Sup- 
Ply Co. v. Pillsbury, Cal., 156 Pac. 491. 

86. Workmen’s Compensation Act.—Under 
Workmen’s Compensation Act, employe calling 
physician other than those named in notices, 
posted by employer, in absence of ere & 
could not recover of insurer charges of phys 
cian called.—Pecott v. American Mut. fi eeitity 
Ins. Co., Mass., 12 N. E. 217. 

87. Mechanics’ Liens—Building Contract.— 
In a building contractor’s bond to perform the 
contract, “satisfy all claims and demands in- 
curred for the same,” and indemnify and reim- 
burse the owner, the words “claims and de- 
mands” are not limited by the building contract’ 
provisions as to indemnifying against personal 
or property injuries. a Steel Co. v. Ill. 
Surety Co., Ill, 157 N. W. 543 

88. Estoppel.—Lumber company, by apply- 
ing contractor’s check in part to an account and 
notifying the contractor theseet by letter, which 
he showed to the owner, inducing the latter 
to advance part of contract price, held estopped 
to assert a lien for the material payment for 
which it had acknowledged.—Julius Seidel 
Lumber Co. v. Weaver, Mo. App., 184 S. W. 484. 

89. Menopolies—Abrogation of.—Plan of ab- 
rogation of illegal monopoly, not providing for 
separation of business of manufacturing various 
units of manufacture, held not satisfactory, 
though some of such units were fairly non- 
competing.—United States v. Eastman Kodak 
Co. of New York, U. S. D. C., 230 Fed. 522. 

90. Mortgages—Deficiency.—In action to fore- 
close mortgage, deficiency judgment, entered 
when the mortgaged property was of sufficient 
value to satisfy the mortgage, in absence of 
any overreaching by plaintiff or any mislead- 
ing of defendants was not unconscionable.— 
Mahoney v. Kurth, Wis., 157 N. W. 539. 
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91. Municipal Corporation—Defective Side- 
walk.—A city was not liable for injuries to a 
sidewalk pedestrian, upon whom a billboard 
was blown which was on private premises and 
not obviously dangerous to pedestrians; the 
city having no notice that the board was de- 
fective or dangerous, and it appearing to be 
reasonably safe—Dahmer v. City of eridian, 
Del., 70 So. 321. 7 


92. Ordinance.—It is no defense to an ac- 
tion for injuries caused by an obstructed side- 
walk that plaintiff was not observing the ordi- 
nance to keep to the right.—Lancaster v. City 
of Columbia, S. C., 88 S. E.’ 463. 

93. Trespass.—A boy rolling a hoop on a 
street is not a trespasser, and an automobile 
driver must exercise reasonable care to avoid 
him.—Patrick v. Deziel, Mass., 112 N. E. 223., 


94. Names—Adoption.—One may, without 
abandoning real name and without fraudulent 
intent, adopt any name by which he may trans- 
act business, execute contracts, and sue and be 
sued.—Badger Lumber Co. v. Collinson, Kan., 
156 Pac. 724. 

95. Idem Sonans.—The name “Louis” and 
“Lewis,” used in a tax foreclosure. proceeding, 
were, under the common usage and ——_ 
tion, “idems sonans.”—Smith v. Dwight, Ore., 
156 Pac. 573. 


96. Partition—Parties—In a suit between 
heirs for partition, involving the right to a 
fund in the hands of a comissioner after sale, 
a tenant who claimed no interest, and as to 
whose liability no question was made, was not 
a qgetasery party.—Gailey v. Ricketts, Ark., 184 
Ss. W. 422. 











97. Patents—<Accounting.—In suit for ac- 
counting for royalties, where invalidity of pat- 
ent and notice of termination of license con- 
tract is pleaded, fact that licensee continues 
to use patent marks and dates of patentee pre- 
sents strong evidence of operation under li- 
cense, and patentee has remedy in equity.—K-W 
Ignition Co. v, Unit Coil Co., Ohio, 112 N. E. 

9 


98. Evidence.—Numerous and _ concurring 
decisions of courts of the same rank in respect 
to a patent should be followed, unless the evi- 
dence to the contrary is of that degree of cer- 
tainty which amounts to a demonstration.— 
Cincinnati Butchers’ Supply Co. v. Walker Bin 
Co., U. S. C. C. A., 230 Fed. 453. 

99. Rights Under.—Patent law held not 
source of patentee’s right to fix price of article 
or make, use and vend it but source of right to 
exclude others.—Swindell v. Youngstown Sheet 
& Tube Co., U. S. C. C. A., 230 Fed. 438. 

100. Payment—Recovery.—Brokers, learning 
that report of sale of stock for which they had 
paid owner was erroneous, were entitled to re- 
turn stock and recover amount paid.—Donner 
v. Saskett, Pa. 97 Atl. 89 

101. Prineipal and Agent—Evidence.—The 
rule against proving agency by the declarations 
and statements of the agent does not deny to 
the agent the right to testify as to the fact 
of his agency, as to which he is as competent 
to testify as any other ‘witness.—Spears Vv. 
Black, Mich., 157 N. W. 382. 

102. Railroads—Ordinary Care.—While open 
safety gates do not relieve person crossing 
railroad from exercising due care, fact that 
they are open when train is approaching is 
for jury to consider in determining whether 
injured person used proper care.—Siever  v. 
opr C., Cc. & St. L. Ry. Co., Pa., 97 Atl 
116. 








103. Last Clear Chance.—Where, after see- 
ing boy trespassing on a flat car, the engineer 
does not check speed of locomotive and boy 
jumps off and is injured by cars on main track 
running without brakes, the railroad is liable 
for injuries received by him.—O’Neal v. Big 
Pine Lumber Co., La., 71 So. 355. 

104. Nuisance.—aA railroad in a street per- 
mitted to be there by competent authority is 
not a “nuisance,” though damages to abutting 
landowners were not ascertained and paid be- 
fore putting it there.—Plantenga v. Grand Rap- 
ids Terminal Ry. Co., Mich., 157 N. W. 425. 

105. Tresspassers.—Where a railroad com- 
pany, having knowledge that its tracks were 














habitually used by many persons as a passway, 
failed to object or to take any’ steps to pre- 
vent such use, such persons are not “trespass- 
ers.”"—Trojanowski v. Chicago & N. W. Ry. Co., 
Wis., 157 N. W. 536. 


106. Receivers—Distribution—wWhere a rail- 
road in receivership is sold in foreclosure of 
receiver’s certificates under a decree that from 
the proceeds the certificates be paid first, the 
proceeds are applicable first to pay the re- 
ceiver’s fees and expenses, and then to pay 
pro rata the certificates on a par with claims 
against him for car service and damages to 
ey ee v. New Jersey & P. R. Co., N. 


107. Sales—Damages.—Where there is no 
rescission of contract, measure of damages for 
breach of warranty of personalty is difference 
between value of property as it is and what it 
would have been worth if as represented.—Oxy- 
genator Co. v. Johnson, Neb., 157 N. W. 339. 


108. Description of Property.—Contract 
for sale of “store and office furniture and fix- 
tures” and of “merchandise” in the grocery line 
held not to include two horses, a delivery wagon 
and a set of double harness.—James v. Doss, 
Tex. Civ. App., 184 S. W. 623. 

109. Street Railroads—Proximate Cause.— 
Where the horse behind which plaintiff rode 
was frightened by an automobile and driven 
upon the track of a street railroad, and its 
motorman was negligent in failing to stop his 
car, the negligence of the motorman was the 
proximate cause of plaintiff's injury received 
when the horse was killed.—Walter v. Detroit, 
J. & C. Ry. Co., Mich., 157 N. W. 414. 


110. Taxation—Holding Company.—Township 
authorities could not take property owned by 
one corporation of several operated as a single 
system under a trade-name by a holding com- 
Pany to pay taxes assesed upon realty of an- 
other one of the corporations.—Rapid Ry. Co. v. 
Schroeder, Mich., 157 N. W. 422. 

111. Telegraphs and Telephones—Negli- 
gence.—A boy injured by a guy wire hanging 
from a telegraph pole while playing on a 
grass plot alongside the traveled part of a 
highway was in a place where he had a right 
to be.—Fry v. Postal Telegraph Cable Co., 
Mass., 112 N. E. 214. 

112. Trusts—Spendthrift—Where the bene- 
ficiary under qa spendthrift trust is judicially 
declared insane by court of another state, it 
is trustee’s duty ‘to ascertain his mental condi- 
tion before making payments to him.—In re 
Thaw’s Estate, Pa., 97 Atl. 108. 

113. Usury—Defenses.—A purchaser of prop- 
erty charged with a usurious lien may inter- 
pose the defense of usury in an action to fore- 
close the lien, where he has paid his grantor 
the full amount of such lien or assuming its 
payment.—Gold-Stabeck Loan & Credit Co. v. 
Kinney, N. D., 157 N. W. 482. 

114. Vendor and Purchaser—Fraud.—One, 
who, subsequent to an exchange of property 
by plaintiff without knowledge of fraud induc- 
ing such exchange, acquired in property plain- 
tiff parted with, does not become liable for the 
fraud, in absence of showing of relation of prin- 
cipal or partner to person making false repre- 
ee v. O’Dean, Minn.; 157 N. W. 





115. Wills—Construction.—Under a will de- 
vising a share of the residue of real and per- 
sonal property in trust to pay over the income 
to one for life, royalties on mining leases earned 
previous to, but payable after the testatrix’s 
death, were payable to the life tenant.—Poole 
v. Union Trust Co., Mich., 157 N. W. 430. 

116. Implication.—_A gift to a grandchild 
cannot be implied from a gift to a daughter 
defeasible if the daughter dies without children 
ee re Allis’ Will, Wis., 157 N. W. 





117. Where there is no present intention 
that the title shall immediately pass from a 
vendor and become irrevocably vested in the 
vendee, or where the intention is that it shall 
not so pass until the death of the vendor, the 





- transaction is testamentary in its nature and 


is controlled by the statute of wills.—Watson 
v. Magill, N. J., 97 Atl. 43 














i a ae 


